IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.

MARK MAZZA and :
THOVAS MAZZA : NO. 98-113-1, -2

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Decenber 20, 1999

Def endants Mark Mazza (“Mark”) and Thomas Mazza (“Thomas”)!?
are brothers. Mark and Thomas were each charged with bank fraud
inviolation of 18 U. S.C. § 1344 (Count |); Thomas was charged as
an aider and abettor under 18 U.S.C. 8 2 on the bank fraud count
(Count ). Mark was charged with mailing a threatening
communi cation with the intent to physically injure his ex-wfe,
Donna Reitel bach (Count I1). Thomas was charged with mailing a
t hreat eni ng conmuni cation with the intent to physically injure
Ms. Reitel bach’s divorce attorney, Linda MacEl ree and the
attorney’ s husband, Judge Janes P. MacElree (Count 111). Mark
and Thomas were each charged with mailing a threatening
comuni cation with the intent to injure the reputati on of another
in violation of 18 U S.C. 8 876 (Count IV). Mark and Thomas were

al so charged with one count of forfeiture later withdrawm. Mark

! Because the two defendants share a comon surnane, the
court refers to themby their first nanes for clarification; the
court intends no disrespect to the Messrs. Mazza in doing so.



and Thonmas were both convicted on the counts of bank fraud (Count
) and mailing threatening conmunication with the intent to
injure the reputation of another (Count V), but both were
acquitted of mailing threatening communications with the intent
to physically injure another (Count Il and Count 1I1l1). Mark and
Thomas filed tinely post-trial notions for acquittal or a new
trial; their post-trial notions will be denied.

BACKGROUND

Mark’s wife, the fornmer Donna Reitel bach (“Reitel bach”),
left the marital hone on February 3, 1994. Mark then nade a
series of harassing tel ephone calls and took possession of the
aut onobi | e she drove.

When Reitel bach left Mark, she wi thdrew half the bal ance of
their joint bank account at PNC Bank ($75,000), on the advice of
her attorney. She deposited the funds in a new account in her
name only at the sane bank. The next day, Mark secured a bl ank
counter check for Reitel bach’s account by falsely representing to
the bank teller that he was entitled to the funds in the account.
Al nost two weeks later, that counter check, then nmade payable to
Thomas in the anobunt of $60, 000. 00, was deposited by Thomas in
hi s bank account at CoreStates Bank; Reitel bach’s signature was
forged. Mark initially admtted the forgery to a bank
investigator but later retracted this statement. At trial,

Thomas testified that he found the bl ank counter check and



conpleted it hinself.

Later that year, Reitel bach received in the mail a picture
of her deceased father in his casket with “Your next!” [sic]
witten in the margin. Reitel bach’s divorce attorney, Linda
MacEl ree, received a letter dated Decenber 11, 1995 from Thonas;
he demanded paynent for expenses purportedly incurred by the
marital estate. The letter included a “blind P.S.":

This is a warning to you and your husband to cease and

desi st at once the blacklist canpaign and snear tactics

you’ re engagi ng in against the reputation of Mark

Mazza. Overwelm ng [sic] docunmentation in ny

possessi on supports and confirnms this. Please be
advised if you continue in these underhanded

activities, this will have far reachi ng consequences to
both you and M. MacElree. Under the |law, the
puni shment will be swift and severe. Ri ght now hangi ng

by a thread is your standing in the |legal conmunity and
also in the comunity at | arge.

Do you want this black cloud over your head? |If you

val ue the security you now have and do not want to

j eopardi ze it, then back off. Renenber if you are

setting your sights on destroying an individual in this

di vorce case, the back you stab may well be your own

and your husband. [sic]
Gover nment Exhi bit 53.

Based on these events, Mark and Thomas were indicted and
convi ct ed.

DI SCUSSI ON
Mark and Thomas have tinely noved for Judgnent of Acquittal

under Federal Rule of Crimnal Procedure 29(c)2 or, in the

2 Rule 29(c) provides, in pertinent part: “[i]f the jury
returns a verdict of guilty or is discharged w thout having
returned a verdict, a notion for judgnment of acquittal nmay be
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alternative, for a newtrial under Federal Rule of Crim nal
Procedure 33.3
. Count | (Bank Fraud)

Mar k seeks acquittal on Count | because presentation of a
single forged check to a bank is not bank fraud under 18 U S.C. §

1344.% The case he primarily relies on, Wllians v. United

States, 458 U. S. 279, 284-85 (1982), held that the presentation
of a check dishonored for insufficient funds is not bank fraud
because a check is not a false assertion. WIIlians, a bank
presi dent, used his bank’s general overdraft account to draw
funds in excess of his account balance. Wen bank exam ners
conducted an audit, petitioner deposited to his account an
insufficiently funded check from another bank to hide his
overdrawn bal ance. WIIlians was charged with check kiting under
18 U.S.C. §8 1014, making it a crinme knowngly to make a fal se
statenent in a banking transaction. The Suprene Court held that
since a check is not a statement, it cannot be a “false

statenent,” and WIllians did not nake a fal se statenent that

made or renewed within 7 days after the jury is discharged or

Wi thin such further tinme as the court may fix during the 7-day
period. If a verdict of guilty is returned the court may on such
notion set aside the verdict and enter judgnment of acquittal.”

3 Rule 33 provides “[t]he court on notion of a defendant may
grant a newtrial to that defendant if required in the interest
of justice.”

* Thomas did not join in Mark’s argunments on Count |, but
joined in Mark’s arguments regardi ng Count |V and m sj oi nder.
Mark joined in all the argunents proffered by Thomas in his post-
trial notions.



there were sufficient funds to cover a check presented for
paynment. Here, Mark presented a check for paynment on an account
havi ng sufficient funds, but he m srepresented that he was
entitled to paynent.

Wllianms is not controlling because here the governnent
presented nore than Mark’s signature on a check as evi dence of
fal se pretenses. The governnent presented evidence that: Mark
obt ai ned a bl ank counter check on Reitel bach’s account by falsely
representing to the PNC bank teller that he was authorized to
draw funds on her account; Mark nmade the check payable in the
amount of $60, 000.00 to Thomas, wi thout authorization, and forged
Rei tel bach’ s signature on the check; and Thomas t hen presented
the forged check for deposit to Thomas’s account and transferred
the funds to an account of his parents. Statutory bank fraud
makes crim nal any know ng schene to obtain property in the
custody of a financial institution by false pretenses. See 18
U S C 8§ 1344. The governnent presented sufficient evidence for
a reasonable jury to find, beyond a reasonabl e doubt, that Mark
directed the comm ssion of a schene to obtain property in the
custody of a bank by false pretenses, in violation of 18 U S.C. §
1344. A judgnent of acquittal on Count | is not required by |aw.

Mark argues in the alternative for a newtrial on Count |

because the court’s jury instructions were in error.®> Mark,

> Mark did not object to the jury instructions as given, so
he may chal l enge the instructions nowonly if they were “plain
error.” See United States v. Anderson, 859 F.2d 1171, 1175 (3d
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again in reliance on Wlliams and other cases® i nvol ving checks
present ed agai nst insufficient funds, contends that presentation
of a single “bad” check cannot conprise a “schene” within the
meaning of 18 U S.C. 8§ 1344. These cases do not apply because
this forged check was presented agai nst sufficient funds; Mark
and Thomas engaged in a schene to obtain noney from Reitel bach’s
bank account and hide it in other accounts by nateri al

m srepresentations including a forged signature. There was nore
evi dence than the single presentation of a check with a forged
signature. The court did not commt plain error in not
instructing the jury that knowi ngly presenting a single forged
check to obtain soneone el se’s noney in bank custody coul d not
constitute a fraudul ent schenme. Mark is not entitled to a new
trial on Count I.

1. Count IV (Threats to Injure Reputation)

Mar k and Thonas seek acquittal on Count |V because: 1) the
letter of Decenber 11, 1995 was insufficient to establish an
extortionate intent; 2) there was insufficient evidence of intent
to injure the reputations of Linda MacElree and Judge MacElree;
and 3) there was insufficient evidence to prove the specific

extortionate threat of the indictnent. Mark also argues for

Gir. 1988).

® Mark cites United States v. Rafsky, 803 F.2d 105 (3d Gr.
1986); United States v. Frankel, 721 F.2d 917 (3d Cr. 1983); and
United States v. Schwartz, 899 F.2d 243 (3d Cir. 1990) to support
his plain error argunent.




acquittal on the ground there was insufficient evidence that he
ai ded and abetted the final draft of Thomas’ s Decenber 11, 1995
letter to Linda MacElree.

I n determ ni ng whether there was sufficient evidence to
support the jury’s verdict, the issue is whether, view ng al
evidence in the |ight nost favorable to the Governnent, a
reasonabl e jury could have found guilt beyond a reasonabl e doubt.

See United States v. Zw ck, No. 98-3641, 1999 W 1201443, at *13

(3d Cr. Dec. 15, 1999) (“[The court does] not weigh the evidence
or determne the credibility of the witnesses[; it views] the
evidence in the |ight nost favorable to the governnent, [and
sustains] the verdict if any rational trier of fact could have
found the essential elenents . . . beyond a reasonabl e doubt.”);

United States v. G anpa, 758 F.2d 928, 934-35 (3d Cr. 1985).

Mar k and Thonmas chal |l enge the sufficiency of evidence of an
extortionate threat. The indictnent alleges defendants intended
to extort noney from Reitel bach by threatening the reputation of
her divorce |awer and her | awer’s husband, an elected state
judge. In addition to the Decenber 11, 1995 |etter, Thonas
testified that Reitel bach should pay her share of the expenses of
the marital home (N. T. 10/22/98 at 21), even though sone of the
cl ai med expenses were “bogus” (ld. at 93), and he wanted Linda
MacEl ree to “back off” and “use [her and her husband’ s] influence
[to assist Mark in his] divorce case.” (ld. at 27-28). From al

t he evidence, a reasonable jury could have found, beyond a



reasonabl e doubt, that Mark and Thomas threatened to injure the
reputations of Linda MacElree and Judge MacElree with the intent
to extort noney from Reitel bach

Mar k and Thonas argue that the Decenber 11, 1995 letter was
t oo anmbi guous to constitute a threat under 18 U. S.C. § 876.7

Defendants rely primarily on United States v. Barcley, 452 F.2d

930 (8th G r. 1971), where the court held extrinsic evidence was
required in 8 876 prosecutions involving anbi guous, non-extortive
threats of injury; an “anbi guous” threat was defined as a
comuni cation equally susceptible of two interpretations. [d. at
933.

Barcley, a prisoner, wote his attorney a letter stating his

di ssatisfaction with counsel’s services and asserting that “as
soon as | can get this case situated around in the position
want [sic] you are the first SSOB. that will go . . .” [d. at

932. The court found this statenent was suscepti ble to a nunber

of plausible interpretations,® with no extortionate threats, so

718 U S.C. 8§ 876 provides: “Wioever, with intent to extort
from any person any noney or other thing of value, knowi ngly so
deposits or causes to be delivered, as aforesaid [know ngly
deposits in any post office or authorized depository for mail],
any conmmuni cation, with or without a nane or designating mark
subscri bed thereto, addressed to any other person and contai ni ng
any threat to injure the property or reputation of the addressee
or of another, or the reputation of a deceased person, or any
threat to accuse the addressee or any other person of a crine,
shall be fined under this title or inprisoned not nore than two
years, or both.” (enphasis added).

8 For exanple, the prisoner may have intended to file a
conpl aint against his attorney seeking to have himdisbarred for
unet hi cal conduct. See id. at 933.
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extrinsic evidence was necessary for the governnent to neet its
burden of proving the recipient was in fear of injury. [d. at
933.

Here, Thonmas made explicit unanbi guous extortionate threats
in his letter to Linda MElree; extrinsic evidence of their

t hr eat eni ng neani ng was not required. See United States v.

Prochaska, 222 F.2d 1 (7th Cr. 1955) (where extortionate threat
sufficient on its face, governnent need not produce extrinsic
evi dence of fear of injury). The governnent was not required to
present extrinsic evidence of Linda MacElree’s fear of harm but
did so. Linda MacElree testified that she was frightened by the
recei pt of the Decenber 11, 1995 letter and perceived it as a

t hreat .

Def endants al so attenpt to argue that conviction under 18
US C 8 876 requires proof of the good reputation of the
intended victin(s). The statute inposes no such requirenent.

In the alternative, Mark requests a newtrial on Count |V
because the court’s instructions on “objective” threats and
aiding and abetting were plainly in error. Mrk and Thonas,

relying on United States v. WIlkes, 685 F.2d 135 (5th Cr. 1982),

argue the court erred in failing to instruct the jury that a
conviction under 18 U.S.C. 8 876 required a finding of
willfulness. WI1kes was convicted of mailing threatening
comuni cations to collect bad checks and overdue bills. The

court affirmed a judge’s instruction defining “wllful” as



“incorporating a ‘bad purpose either to disobey or to disregard
the law,”” in an 18 U S.C. 8 876 wongful threat jury charge.
Id. at 138. The WIlkes court did not hold willful ness was
required under 8 876. The statute does not require w Il ful ness;
it requires that the defendant “know ngly” deposit a threatening
conmuni cation in the United States mail, and the court so
instructed the jury.

Mark al so rai ses two argunments regarding his conviction as
an aider and abettor in Count |IV: 1) there was insufficient
evi dence that he had the specific intent to commt the crine
charged; and 2) the court erred in failing to instruct the jury
that willfulness is required to sustain an aiding and abetting
convi cti on.

Under 18 U . S.C. 8§ 2(a), the governnment nust prove, beyond a
reasonabl e doubt, that Mark “associate[d] hinmself with the
venture, that he participate[d] in it as in sonething that he
w she[d] to bring about, that he [sought] by his actions to nmake

it succeed.” United States v. Cades, 495 F.2d 1166, 1168 (3d

Cr. 1974) (internal quotation marks omtted). A reasonable jury
could have found fromthe evidence that Mark aided and abetted
the mailing of the Decenber 11, 1995 letter: he edited an
earlier version of the letter containing a threat, the letter
benefitted himdirectly, and it contained | egal term nol ogy that
Mar k, not Thonmas, would have used. A reasonable jury could have

concl uded Thormas’s testinony that he al one sent the threatening

10



letter was not credible; evidence that Thomas was sonewhat
intellectually and enotionally inpaired m ght have lead jurors to
infer that he was incapable of acting al one.

Mark contends the court erred in failing to instruct the
jury that willfulness was required to find himguilty of aiding
and abetting the mailing of the threatening conmuni cati on because
t he governnent sought conviction under 18 U S.C. 8§ 2(b)
(requiring wllfulness) rather than 8 2(a) (for which a show ng
of willfulness is not required). This argunent was not raised at
trial; there is no reason to presune the governnent proceeded
under 8 2(b). The facts alleged in the indictnment, the evidence
presented at trial, and the instructions to which defendants’
counsel did not object all were prem sed on a charge under 8§
2(a). Proof of wllful ness was unnecessary to sustain a
conviction under 18 U. S.C. § 2(a); there was no plain error in
failing to instruct the jury on willfulness.® If the charge was
in error, it was harnless.

Finally, Mark argues for a new trial on Count |V because the
court erred in admtting evidence of Mark’s state court notion to
transfer venue in his divorce proceeding, in which he referred to
a conflict of interest between Judge and Linda MacElree. This
evi dence was offered to support Mark’s authorship of the

threatening “blind P.S.” directed to Linda MacElree. The notion,

°® The court gave a standard aiding and abetting charge to
whi ch defendants stated no objection.
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al though filed three and one half years after the events giving
rise to the charges against Mark, was rel evant and adm ssi bl e.
[11. M sjoinder

Mar k and Thonmas contend the charges in Counts | and IV were
i mproperly joined.® Federal Rule of Crimnal Procedure 8(a)
provides that “[t]wo or nore offenses may be charged in the sane
indictnment or information in a separate count for each offense if
t he of fenses charged, whether felonious or m sdeneanors or both,
are of the same or simlar character or are based on the sane act
or transaction or on two or nore transactions connected together
or constituting parts of a common schene or plan.” [If joinder of
two or nore offenses will prejudice the defendant, severance may
be appropriate under Federal Rule of Crimnal Procedure 14. A
nmotion for severance pursuant to Rule 14 nust be filed prior to
trial. See Fed. R Cim P. 12(b)(5).

Mar k and Thonas noved to sever just before jury selection on
the norning trial was to comence. The court denied the notion
as untinely filed. Defendants now argue their notion was tinely
filed and that the court could have considered their argunents
during jury selection, during the evening after the first day of
jury selection, or continued the trial. Trial in this action had
been continued repeatedly at defendants’ request and this notion

was properly viewed as yet another delaying tactic because the

10 Mark and Thomas did not nove to sever based on inproper
j oi nder of defendants.
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charges in the indictnent and their joinder were | ong known to
def endants and their counsel.

Even if the court had considered the notion to sever on its
merits, it would have been denied. Here, the offenses arose from
separate transactions but were allegedly part of a comon plan to
harass and intim date Reitel bach; the evidence of Count | would
have been properly presented as part of the evidence on Count |V.

Counts | and IV were properly joined. See United States v.

Fortenberry, 914 F.2d 671, 675 (5th G r. 1990) (uphol di ng deni al

of notion to sever counts of car bonbing froma count of
transportation of an undeclared firearmon a conmmercial airliner
because they were “all linked by a plan of revenge agai nst
persons [involved in a custody and divorce battle]”).

Even if the counts were inproperly joined, defendants nust
denonstrate they were unfairly prejudiced by the court’s deni al

of their notion to sever. See United States v. Lane, 474 U. S.

438, 446 n.8 (1986) (“I nproper joinder does not, in itself,
violate the Constitution. Rather, msjoinder would rise to the
| evel of a constitutional violation only if it results in
prejudi ce so great as to deny a defendant his Fifth Amendnent

right to a fair trial.”); United States v. Gorecki, 813 F.2d 40,

43 (3d Cir. 1987)(“A claimof inproper joinder under Fed. R
Crim P. 14 nmust denonstrate clear and substanti al
prejudice.”)(internal quotation marks omtted).

A court has broad discretion in deciding whether to grant a

13



def endant's severance noti on. See United States v. De Peri, 778

F.2d 963, 983 (3d Gr. 1985), cert. denied sub nom, Mirphy v.

United States, 475 U. S. 1110 (1986). A court should "bal ance the

public interest in joint trials against the possibility of

prejudi ce inherent in the joinder of defendants.” United States

v. Eufrasio, 935 F.2d 553, 568 (3d Cr. 1991). A joint trial is

not necessarily prejudicial because all evidence adduced is not

germane to all counts agai nst each defendant. See United States

v. Console, 13 F. 3d 641, 655 (3d Cir. 1993), cert. denied sub

nom, Curcio v. United States, 114 S. . 1660 (1994)).

Whet her a defendant was actually prejudiced by a denial of
severance depends, in part, on the ability of the jury to

“conpartnentalize the evidence.” United States v. Sebetich, 776

F.2d 412, 427 (3d Cir. 1985). The evidence on the counts of this
i ndictment was sufficiently distinct! that the jury was not
confused; the jury was carefully instructed that it nust consider
each count and each defendant separately. The jury’s acquittal

of Mark and Thomas on one count each shows the jury understood
the court’s instructions to consider the counts separately and

t hat defendants were not unfairly prejudiced by the joinder of

the charges. See id.; United States v. Simons, 679 F.2d 1042,

1050-51 (3d Cir. 1982).

11 The fact that the evidence from Count | was distinct from
that offered for Count |V does not nean the evidence to establish
one count was inproperly adnmtted in the other. Mich of the
evi dence admtted woul d have been adnissible to establish intent
and identity even if the charges had been severed.
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CONCLUSI ON

Def endants Mark and Thomas Mazza were both convicted of bank
fraud in violation of 18 U S.C. § 1334 (Count 1), and mailing a
t hreat eni ng conmuni cation in violation of 18 U S.C. §8 876 and 18
US C 82 (Count IV). There was sufficient evidence from which
a reasonable jury could find defendants guilty of the crines
charged beyond a reasonabl e doubt. The court finds no error in
the jury instructions or its evidentiary rulings. Defendants
were not prejudiced by the court’s denial of their notion to

sever trial of the offenses charged.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.

MARK MAZZA and :
THOVAS MAZZA : NO. 98-113-1, -2

ORDER

AND NOW this 20th day of Decenber, 1999, upon consideration
of defendant Mark Mazza' s Post - Verdi ct thion, def endant Thomas
Mazza’'s Post Trial Mdtions, the governnent’s response in
opposi tion, Mark Mazza and Thomas Mazza's reply nenoranda, and in
accordance with the attached Menorandum it is ORDERED that:

1. Mark Mazza's Post-Verdict Mdtion is DEN ED

2. Thomas Mazza's Post Trial Mtions are DEN ED

3. Sentencing is scheduled for Mark Mazza on February 8,
2000 at 2:00 p.m

4. Sentencing is schedul ed for Thomas Mazza on February 8,

2000 at 3:00 p. m

S.J.



